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What does surrogacy involve? 
Those needing surrogacy nearly always use  
IVF to create an embryo. In New Zealand  
these people are called the ‘intending parents’. 
The embryo is then placed in the uterus of  
the surrogate. In New Zealand, the surrogate  
is often called the ‘intending birth mother’.  
If pregnancy occurs, the surrogate carries  
and gives birth to the child. The intending 
parents then adopt the child.

Key ethical issues 
The key ethical issues are:
•  Ensuring everyone is fully informed about  

the psychological, social and ethical issues 
before they go ahead, so there are no regrets 
or surprises later.

•  The emotional risks of giving up a child  
for adoption.

Regulation of surrogacy 
Surrogacy is one of the treatments that needs an 
application to ECART. The intending mother 
must have a medical condition that prevents 
her becoming pregnant or makes pregnancy 
unsafe, or have unexplained infertility and have 
not become pregnant from other treatments. 
The intending birth mother must be assessed as 
being capable of a safe pregnancy and birth. She 
should have finished her own family. Surrogacy 
may also be an option for gay men.

When a child is born from surrogacy, the 
surrogate is the child’s legal mother and 
her partner is also a legal parent. Because of 

Surrogacy may be an option 
when a woman doesn’t  
have a uterus (for instance 
after surgery) or has a 
medical condition that 
makes pregnancy unsafe. 

>

this, preparation for surrogacy must include 
preparing for adoption with Child Youth and 
Family Services (CYFS). The usual rules for 
adoption apply, including a minimum ten day 
period between birth and adoption. Key aspects 
of legislation are listed in the box on page 111.

 • You can look up the EcaRt 
guidelines for surrogacy at http://
acart.health.govt.nz/publications-
and-resources/guidelines-and-
advice-issued-ecart/guidelines-
surrogacy-arrangements
• the child Youth and Family website 
has information on adoption and 
surrogacy – http://www.cyf.govt.nz/
adoption/adopting-a-child/adopting-
a-step-or-surrogate-child.html# 
adoptingasurrogatechild2

Because of the ethical issues, surrogacy has 
some extra requirements. For instance, there is 
joint counselling of the two family groups, and 
children may need to be included in counselling 
in a way that is appropriate to their age. 
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Counselling covers:
• The possibility of a breakdown in the 
arrangement, such as the birth mother wishing 
to keep the child, or the intending parents not 
wishing to adopt the child.
• The possibility of a multiple birth, and 
positions of both parties.
• The risk of rejection of a child born with a 
disability or abnormality that was not diagnosed 
during pregnancy.
• The possibility of legal termination of a 
pregnancy if a child is diagnosed before birth 
with a disability or abnormality.

timeline for an EcaRt application  
for surrogacy 

Week 12 appointment with doctor – intending parents.

Week 13 appointment with different doctor – intending birth 
mother. 

Week 11 intending parents begin discussion with cyF (child, 
youth and Family Services) regarding adoption/
guardianship process if not already started.

Week 4–12 Medical reports and any relevant test/additional 
medical reports completed by Fertility associates 
doctors and other specialists required.

Week 12 First counselling session – intending parents.

Week 12 First counselling session with a different counsellor 
– intending birth mother and partner.

Week 8 Second counselling session – intending parents.

Week 8 Second counselling session with a different 
counsellor – intending birth mother and partner.

Week 4–11 draft reports completed and sent to parties by 
the counsellor. Joint counselling session for both 
parties with both counsellors. draft report for joint 
session completed and sent to parties.

Week 4–7 counselling session for any significant others.

Week 4–7 all counselling reports completed.

Week 4–11 lawyer appointment for intending parents.

Week 4–11 different lawyer appointment for birth mother and 
partner.

Week 2–4 legal reports received at Fertility associates.

Week 1–4 application compiled and completed by Fertility 
associates. 

Week 1 application couriered to EcaRt.

• The possibility of the birth mother deciding 
against a termination in the above situation and 
subsequent care of the child.
• The amount of influence that genetic parents 
have over the birth mother’s lifestyle during 
her pregnancy.
• The availability of a permanent, accurate 
record of conception and gestation for the child.

Success with surrogacy 
Surrogacy should have the same chance 
of birth as IVF itself. Combined data from 
Australia and New Zealand suggests the birth 
rate is a bit lower than expected, but the reason 
is unknown. Birth rates from IVF are shown on 
page 73.

We encourage surrogates to make 
lifestyle changes to improve the chance of 
ongoing pregnancy – such as not smoking, 
being careful with caffeine and alcohol, 
not using alternative therapies for the 
duration of treatment and reducing weight 
if overweight. However, we do not police 
these recommendations and we can’t tell 
you about the surrogate’s lifestyle unless she 
agrees. We would ask for an independent 
physician’s assessment of a surrogate if there 
were concerns about her health such as being 
sufficiently overweight to create a risk to her 
or the baby during the pregnancy. The ethics 
committee also asks for a medical report. 

Steps in surrogacy 
Surrogacy is a complex and lengthy process. We 
have outlined the minimum time to prepare an 
ECART application in the box on the left. 

coordination 
Surrogacy involves the intending parents and 
the intending birth mother being fully coordi-
nated on the day of embryo transfer. Your nurse 
will provide you with a detailed timetable. 
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Which parts of the magazine apply to intending parents? 
All sections apply apart from the paragraphs on embryo transfer in ‘IVF basics’.

Which parts of the magazine apply to the intending birth mother? 

Magazine section Page

Finding information you want 7 yes

our approach and values 8 yes

your privacy 10 yes

Understanding the fertility 
language

13 yes, mainly the definition of ‘day 1’. 

hormones and medications 15 yes

age and lifestyle 26 lifestyle, but not age.

Fertility food 28 yes 

Emotional roller coaster 34 yes 

counselling and support 36 yes 

Getting prepared 38 yes, mostly –but not the parts about men or payment. 

iVF basics 64 yes, the sections covering embryo transfer and pregnancy associated risks, 
including how many embryos to transfer.
you’ll need to be aware of the reasons that may lead to the intending parents 
stopping the cycle for under or over response to the medications. 

Success with iVF 73 yes, but remember it is the age of the intending mother that matters most. 

Step by step through iVF 76 yes, although you’ll be taking medications to prepare the lining of the uterus rather 
than for stimulating the ovaries so you’ll need fewer blood tests and scans. 
you’ll already be on the hormone support needed to maintain the lining of the uterus. 

Frozen embryos 82 yes, if the intending parents have any spare embryos frozen.

after treatment 88 yes

the Hart act, 2004, states:

•  Surrogacy is not illegal but is not enforceable by or 
against any person.

•  payment or giving ‘valuable consideration’ for 
participation or arranging surrogacy is prohibited.

•  it is illegal to advertise for someone to take part in 
commercial surrogacy. 

the status of children amendment act, 2004, states:

•  a child is considered to be the legal child of the woman 
who gives birth to that child no matter who provided 
the eggs or sperm. the birth mother is also the child’s 
guardian.

•  States that if woman giving birth is married, her 
husband is the legal father and the child’s guardian if 
he consents to the procedure.

adoption act, 1955, (section 25), states:

•  it is unlawful to give or receive any payment in 
consideration of a proposed adoption of a child. 

•  No consent to adoption may be signed before a child 
has reached ten full days old. 

•  No child may be in the care of persons for the purpose 
of adoption unless:

-  prior approval has been given by a social worker 
(from the child, youth and Family Service).

- an interim order in respect of the proposed adoption 
is for the time being in force.

- the caregivers are close relatives (as defined by the 
act) of the child’s birth mother.

What the law says
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